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UNEQUAL JUSTICE 

and by the means aforesaid, unlawfully, purposely, and of deliberate and premedi- 
tated malice, did kill and murder contrary to the statutes in such cases made and 
provided, and against the peace and dignity of the state of — . 

In the above indictment the names of the defendant and his 
victim are each repeated nine times; the phrase "in and upon," 
four times; the phrase "then and there," five times; the phrase 
"unlawfully, purposely and with premeditated malice," five times, 
and the words "said" and "aforesaid," twenty-five times. 

We are informed by Dean Lawson of Missouri that the same 
indictment in England would have read as follows: 

"County of . The jurors of oiir Lord the King upon 

their oath present that J. F. G., on the sixth day of August, 1908, 
feloniously, willfully and of his malice aforethought, did kill and 
murder one F. M., against the peace of our Lord the King, his 
Crown and dignity." 

We leave it to the candid, intelligent members of the bar to 
say which of these forms is most in accord with common sense and 
reason. If anything can be said in defense of the cumbersome, 
verbose, grotesque form of which the above is a typical example, we 
should be glad to hear it. J. W. G. 

Unequal Justice. 

We publish in this issue of the Journal an article by a member 
of the Mississippi bar, who discusses in a remarkably frank and 
convincing manner the actual inequality in the administration of the 
criminal law as between the rich and the poor, the white man and 
the negro. The proposition of the writer that the equality of all 
before the law is little more than a legal fiction, and that in practice 
the poor and friendless defendant is at a great disadvantage under 
our system of legal procedure, as compared with the rich and influ- 
ential classes, is difficult to refute. This inequality does not neces- 
sarily mean that the judges are unfair or that the verdicts of juries 
are always determined by their prejudices rather than upon the 
basis of evidence, though it is well known that in cases in which 
members of the negro race are involved, the latter proposition is 
far less true than in cases in which white men alone are concerned. 
Much of the inequality is due to a system of procedure which often 
permits long delays, frequent appeals and new trials, the benefits 
of which the poor are unable to avail on account of the expense 
involved. The advantage which such a system gives the well-to-do 
litigant who can employ shrewd and skilled lawyers, who are fre- 
quently able to secure new trials for their clients upon technicalities 
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EDITORIAL COMMENT 

or points of practice, has frequently been pointed out by President 
Taft, notably in his addresses before the Virginia Bar Association 
in August, 1908, and at Chicago, September 16, 1909. The same 
point was emphasized by Mr. John D. Lindsay of the New York 
City bar in an address before the New York State Bar Association 
in January, 1910. He called attention to a number of cases coming 
under his observation, in which convictions had been set aside upon 
appeal, and then he pertinently inquired, "What would have occurred 
if any of these men had been penniless beggars, unable to take advan- 
tage of the right of appeal.'"' "Think of the irony of a statutory 
enactment," he said, "which confers a right of which only the man 
of substantial means may avail himself:" "The murderer who is 
able to command the resources necessary to present his case to a 
court of review always has a chance to obtain a reversal, while the 
poor man has none." Justice is not administered, he went on to say, 
under a system which, in fact, denies the poor man the right of appeal 
by reason of the expense involved, while the man of means is able 
to employ astute lawyers to take advantage of new trials and the 
additional opportunities for clearing himself, which are afforded 
by a record-worshiping, technical-ridden system of procedure. 

The negro, as Mr. Brandon points out, is at an additional dis- 
advantage on account of the popular prejudice against him because 
of his race. In the southern states juries are almost without excep- 
tion composed exclusively of white men, and while it would not be 
fair to say that juries so composed always find for the white man 
and against the negro, it is notoriously true that in cases in which 
the negro is a party the rule of reasonable doubt is usually reversed, 
and the burden of proof shifted from the state to the shoulders of 
the defendant. Mr. Brandon, himself a native Southerner, declares 
that as a result of his observations he is convinced that a negro 
accused of crime during the days of slavery was dealt with more 
justly than he is to-day, and that a white man charged with the 
murder of a negro was far more likely to be found guilty and pun- 
ished than he is to-day. Mr. Brandon goes even further, and 
declares that it is next to an impossibility to convict a white man 
of a crime of violence against a negro, even upon the most con- 
clusive evidence, or to acquit a negro for a crime against a white 
man. There are cases to the contrary, of course, but they are 
exceptions rather than the rule. This is the testimony of so many 
frank and open-minded southern lawyers that the truth of Mr. 
Brandon's charges as a general proposition is undeniable. Sub- 
stantially the same testimony was given by President Hatton W. 

86o 
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Summers of the District and County Attorneys Association of Texas, 
in an address before that body last year. Referring to the fact so 
often dwelt upon by President Taft, that under the present system 
the wealthy defendant enjoys a substantial advantage over the poor 
litigant, he said: "Upon the brutal negro rapist and the poor, 
friendless white man the keen sword of the law falls with quick 
vengeance — but mark the change when some rich defendant comes 
marching into the court room, surrounded by his coterie of lawyers, 
and throws down the challenge. « * * J ask those who take 
exception to what I have said to point to half a dozen men in the 
v.hole state of Texas who were able to employ the best legal talent 
in the state to defend them, who were punished adequately, or at all." 
Mr. Brandon very wisely points out the effect which the con- 
tinued discrimination against one class or race in the administration 
of justice must have upon the people among whom such standards 
prevail. In the end, he says, it will lead to general disregard for 
the majesty of the law and want of respect for those charged with 
its administration. The forms of law and procedure may be main- 
tained for a time, but ultimately the living spirit will take its flight. 
We cannot continue to mete out one kind of justice to a poor and 
friendless man or to one of a different race, and another kind to 
the rich litigant or the white man without reaping the consequences. 

J. W. G. 
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